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This testimony is being submitted jointly by the Chief Clerk of the Assembly and the
Chief Clerk of the Senate. Over the last 2 legislative sessions, the Chief Clerks have
engaged in an effort to plan for the continuity of legislative operations. We have made
substantial progress in this effort, working with the Department of Administration and .
each legislative service agency. However, in undertaking this planning process, we
identified several legal issues that require either legislative action or constitutional
changes. Assembly Bill 317 and Assembly Joint Resolution 59, prepared by the
Legislative Council’s special committee on emergency management and continuity of
Government, would help address these legal issues. As you will note below, however,
we believe that this legislation may require amendment in order to help the Legislature to
fully implement its continuity of operations plan.

The need for this legislation becomes apparent when you analyze two hypothetical
scenarios.

Pandemic Infivenza

Hypothetical. There is a pandemic influenza outbreak throughout the Madison-
Milwaukee corridor. Public health officials order the closing of all daycare
facilities and schools, encouraging all but essential personnel to remain home.
Many legislators and staff are sick and unable to travel. After one week, the
pandemic has not subsided and public health officials close the City of Madison
to outside visitors. Furthermore, officials issue orders prohibiting gatherings of
more than 5 people. Officials estimate that the duration of the outbreak will be up
to 12 weeks.

If this scenario were to occur, could Wisconsin’s Legislature continue to function? J——
Article IV, Section 11 of the Wisconsin Constitution requires the Legislature to meet at
the seat of government. Section 1.09, stats., locates the seat of government on the
isthmus of Madison——-an area that is under quarantine. Thus, healthy members of the
Legislature and legislative staff may be prohibited from entering the city. Furthermore,
many will not want to travel to Madison for fear of becoming ill or due to their need to
attend to ill family members. In addition, the orders issued by public health officials
would ostensibly prohibit the Legislature from gathering. It is likely that neither house of
the Legislature could obtain the necessary quorum required under Article IV, Section 7 of
the Constitution. ’

The legislation before the committee today would help ensure that the Legislature could
meet to address the needs of the public, even if faced with these facts. Assembly Bill 317
would provide the Legislature with the option of meeting electronically—a particularly
sensible option when faced with a pandemic. The bill contains important safeguards to
ensure that the public is adequately informed of the proceedings and able to follow and
participate in the legislative process. In addition, the bill would allow the Legislature to



meet physically at a site other than Madison, if that would be more feasible. This
procedure is highly preferable to relying on the Governor’s declaration of an emergency
temporary seat of government. In a situation like that described in this hypothetical
example, the Governor may see no particular need to facilitate legislative action. The
Legislature, though, may disagree with the Governor’s assessment.

Terrorist Event

Hypothetical. All members of the Assembly and Senate are present in the
Assembly chambers for the state of the state address, along with the Lieutenant
Govemor, State Treasurer, Secretary of State, Attorney General, and a majority of
the Supreme Court. Both Chief Clerks and Sergeants are also present. Minutes
after the President of the Senate convenes the joint session of the Legislature and
introduces the Governor, a bomb hidden in an official state vehicle parked in the
loading zone at the Southwest entrance to the Capitol explodes. The South and
West wings of the Capitol are destroyed, as are most of the North and East wings,
and several state office buildings surrounding the Capitol square are damaged.
Radiation from the bomb spreads quickly throughout downtown Madison,
affecting many individuals, businesses, and state office facilities located on
Madison’s isthmus. Most of the occupants of the Capitol are dead or critically
injured.

If this scenario were to occur, could Wisconsin’s legislature continue to function? Article
IV, Section 11 of the Wisconsin Constitution requires the Legislature to meet at the seat
of government. Section 1.09, stats., locates the seat of government on the isthmus of
Madison, an area that is unsafe to occupy due to radiological contamination. Although
current law allows the Governor to declare an emergency temporary seat of government,
it may be impossible to obtain a quorum of members, much less a quorum with sufficient
majority party representation, due to the number of deaths.

Purthermore, under this scenario, it is possible that the entire state government may cease
to function. The Governor and the entire line of succession may be destroyed. Because
of quorum issues, a mass vacancy in the Assembly and Senate may prevent the election
of a legitimate new Speaker of the Assembly and Senate President. Vacancies in
legislative office could be filled by special election as authorized under ss. 8.50 and 17.19
(1), stats., except that there is no Governor to call the special election as required under s.
8.50 (1), stats., and Article IV, Section 14 of the Wisconsin Constitution.

In addition, there exists no legal process by which the Governor could be replaced under
this scenario. The law does not avthorize a special election for the office of Governor or
Lieutenant Governor. Furthermore, it is not possible to fill any of the remaining offices
in the line of succession by temporary appointment under s. 17.19 (4), stats., because
there is no Governor to make the appointment. Finally, it is not possible to hold a special
election for any of the remaining offices in the line of succession because s. 8.50 (1),
stats., requires the Governor to call the special election.



Even assuming special elections could be held for legislative seats and other officials in
the line of succession to the Governor, which is not now contemplated by Wisconsin law,
this would require a minimum of approximately 9 weeks to organize and hold elections.
See s. 8.50 (2) (a), stats. Meanwhile, the state would have no legitimate leadership at a
time it needed it most.

Assembly Bill 317 would address these important issues. By providing for an orderly
line of succession to legislative office, the bill would ensure that the Legislature could

. relatively quickly achieve a quorum. By authorizing the Legislature to declare its own
emergency seat of government, the bill would allow the Legislature to act, not only to
pass necessary legislation but also to elect a Speaker and President of the Senate, thus
restoring the line of succession to the office of Governor. Furthermore, Assembly Joint
Resclution 59, by adopting an “all hazards” approach to continuity of government, would
remove the need that exists under current law to determine whether an emergency

- resulted from an “enemy attack.” - Particularly with regard to domestic terrorism, it is
unclear what the term “enemy attack” means.

Necessary Amendments

Although these pieces of legislation go a long way toward addressing major gaps in the
state’s current continuity of government provisions, there is one key element they are
missing: facilitating the ability of the Legislature to practice. If the Legislature is to be
truly prepared to continue operating in the event of a pandemic or some other disaster, it
needs to practice its continuity plan. Assembly Bill 317 should be amended to permit the
Legislature to designate, in the session schedule, one week per biennium during which it
may meet and engage in actual lawmaking at an alternate seat of government determined
by the Legislature pursuant to its rules. Furthermore, to ensure that such lJawmaking is
constitutional, Assembly Joint Resolution 59 should be amended to permit the
Legislature to undertake these practice sessions and to give full effect to the laws passed
during these sessions.

The ultimate goal of our planning effort is to prdtect Wisconsin’s citizens against the
incapacitation of their representatives. A legislative continuity of operations plan will

ensure the survival of a functional, legitimate, Constitutional form of government, even
under the worst of circumstances. Thank you for your attention to these important issues.

Respectfully submitted, -
Patrick Fuller, Chief Clerk, Wisconsin Assembly

Robert Marchant, Chief Clerk and Director of Operations, Wisconsin Senate
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Good morning Chair Kessler and members of the committee. Thank you for the opportunity to
submit testimony to you today. During the last legislative interim period and continuing on into this
year, ] had the privilege of serving as chair of Legislative Council’s Special Committee on Emergency
Management and Continuity of Government. In addition to the four legislators who served on the
committee, the committee included representatives of state, local, and private sector emergency response
entities, fire departments, law enforcemén‘t, hospitals, and emergency medicine. Representative Baliweg
served as Vice-Chair of the committee and she will also pres'ent testimony on the _pi'oposal‘s from the
Legislative Stady Committee to you today. | |

You have before you today three bills and one joint resolution developed through the committee
process: AB 316, AB 317, AB 319 and AJR 59. Each of these legislative proposals was approved
.unam'mously by the members of the Legislative Study Committee. Many of the proposals recommended
by the committee are propoéals that we hope we never have to put to use, including those that deal with
legislative continuity in times of disaster. However, one thing that we learned from the recent HINI flu
outbreak is that advancé preparétion can mitigate the effects of a disaster and that it is therefore
imperative that we be prepared to address worst case scenarios. Both Pam Shannon and Dick Sweet
from Legislafive Council are here today to assist 1n answering your questions about the proposall-s as

necessary.

The drafts before you today do the following:
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AB 316 3s the recodification of chapter 166 of the Wisconsin Statutes, which relates to

E

emergency management. The bill moves the provisions into a new chapter of the
statutes, reorganizes the chapter, and modernizes the language. Most of the
modifications are technical in nature and represent important improvements to the state’s
system of emergency response. As I mentioned, these provisions were supported by all
members of the committee, and received support from the Legislative Council
Committee. Department officials afe either submitting written testimony or they are here
in person to answer any questions the committee may haye regarding the recodification.
The bill also updates the current statutes on liability for health care providers who
volunteer during emergencies, by including health care providers who are not currently '
covered and by including certain volunteers who are credentialed in other states.

. rovides for legislative continuity during times of disaster by requiring
legislators to designate emergency interim successors, allowing a house of the Legislature
and its committees to conduct a virtual meeting if certain conditions are met during a
time of disaster, and allowing the Legislaturé to provide a process for designating an
emefgency temporary seat of government. In additioecommended by the
committee amends the Wisconsin Constitution, which currenﬂy requires the I__»egislature
to provide for succession and continuity in periods of emergency resulting from enemy
attacks; the draft requires the Legislature to allow for succesAsion and continuity in other
emergency situations. Currently, the legislature cannot meet and conduct business
anywhere other than the Capitol. Having a plan that provides continuity during times of
disaster is a necessity. State agénbies and the Governor have plans to meet and operate
outside of the Capitol. It is important to recognize that there are certain situations that

could result in a non-functioning legislature. The committee made a series of
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recommendations and we realize some of the provisions, particularly the line of
succession, will generate discussion and it is important that the legislature contemplate
the options. I hope that the legislature will move at least some of this b.ill forwara. Somé
aspects of the bill everyone should agree on. At the very least, it is importaﬂt that we
provide the legislature with the ability to meet and conduct business outside of the
Capitol.

e  AR7319 would create statutes that govern regional teams established to respond to
structural collapse emergencies, similar to the regional teams that we currently use to
address hazardous materials emergencies. The bill was brought forth by fire chiefs
throughout the state. This bill will allow for a trained force that can respond and be
reimbursed for these rare emergency incidences, The committee grappled with the
funding aspect of this bill and we recognized that this poses a challenge in the current
fiscal environment. This proposal .will put the structure. for the collapse teams in place
and leaves the funding question open.

Thank you for considering these important legislative proposals.
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To the
Assembly Committee on State Affairs and Homeland Security

2009 Senate Bill 226 and 2009 Assembly Bill 316;
2009 Senate Bill 227 and 2009 Assembly Bill 317,
2009 Senate Bill 229 and 2009 Assembly Bill 319 and
2009 Assembly Joint Resolution 59.

Chairman Kessler and Members of the Assembly Committee on State Affairs and
Homeland Security. My name is Kenneth Hartje 1011 W 5™ Strect, Nekoosa WI. 54457
(715-886-4181) retired Fire Chief City of Nekoosa and Past President of the Wisconsin
State Fire Chiefs Association. I appreciate the opportunity to testify today in favor of the
Emergency Management and Continuity of Government legislative proposals.

I would like to State my strong support of the recommendations from the Special
Committee on Emergency Management and Continuity of Government. As a member of
this committee, working with all of the different legislators, emergency responders and
hospital personal that made up this Committee I feel that there was a strong group that
understands the emergency’s and how to deal with any emergency in a responsible
manner. There were a good number of people that came and testified also. I feel that the
Great State of Wisconsin will be better prepared to handle any emergency with the
recommendations from our report to you. There was a great deal of time and discussion
on all of the recommendations with the welfare of the people in need, budget, and the
safety of the responders taken into consideration.

I feel that there were a good number of services that were not always used in an
emergency because the responders did not have any knowledge that this help was there
for them. It was also brought out that some of the simple things can be worked out before
the emergency happens with a plan ready to go if a big emergency hits. I felt that we
were well prepared in the State of WISCOIISIII and with the recommendations it will be
even better for all of us,

In closing I support the leglslatlve proposals from the Legislative Council study
committee.

Thank You

Ken Hartje




